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Executive summary

Persistent and systematic violations of the human rights of migrants, asylum applicants and refugees
at borders is a core issue in Europe. Widespread reports on violations have pointed to a deterioration
of human rights and rule of law safeguards at borders, raising particular concern among Human
Rights Defenders in the region.

National Human Rights Institutions (NHRIs) have relied on their unique legal standing, being state
bodies yet independent of governments, to uphold the human rights of migrants, including at
borders. Through independent monitoring, reporting, investigations, among other means, NHRIs have
contributed to filling protection and accountability gaps, while promoting human rights-compliant
migration policies.

In the past years, in response to the increasing evidence of human rights violations at borders,
European NHRIs have intensified their work in asylum and migration. In July 2019, through ENNHRI,
European NHRIs initiated a series of activities under a dedicated project aimed at ensuring compliance
of migrants’ rights at borders. Under this project, five European NHRIs (in Croatia, France, Greece,
Serbia and Slovenia) produced national reports including practices, findings, recommendations, and
other information arising from their monitoring work between July 2019 and April 2021. ENNHRI has
served as a platform for its members to strengthen their work, including by promoting inter-NHRI
cooperation and facilitating engagement with key regional stakeholders.

Based on NHRIs' experiences, this report highlights main regional trends, good practices, and
common challenges in relation to main human rights issues at borders, with the goal to inform on and
amplify individual NHRIs" efforts, voices and impacts. Regional findings are summarised in a dedicated
section.

While it is not the aim of this report to provide a comprehensive overview of human rights violations
at borders, it adds to other credible documentation through a regional overview that points to serious
deficiencies in human rights protection and in safeguarding the rule of law. NHRIs have particularly
reported unlawful return practices (pushbacks), difficulties or lack of access to asylum procedures,
substandard reception conditions, unlawful or disproportionate use of administrative detention,
inadequate care for vulnerable people, as well as the absence of effective accountability systems and a
general incursion on civic space at borders.

NHRIs play a crucial role in addressing systematic violations at borders and holding states to account.
Their practices and findings should inform regional developments and foster stronger human rights
accountability both at national and regional levels. As state bodies, NHRIs should be consistently
consulted to ensure that human rights-complaint policies are implemented in the field of asylum and
migration.




ENNHRI puts forward ten recommendations for achieving human rights-sensitive
governance at borders, which are presented in the last section of this report:

1. Take human rights seriously to stop impunity and foster accountability
at borders
2. Ensure independent and effective human rights monitoring at borders

3. Protect Human Rights Defenders and ensure an enabling space for human
rights work at borders

4. Commit to using immigration detention as a last resort and end detention
of children

5. Identify and provide care for vulnerable people at borders

6. Pursue a sustainable and fair approach to asylum and migration, such as
more legal pathways to Europe and achieving more solidarity in the region

7. Restore protection-sensitive national frameworks

8. Increase EU-NHRI cooperation in the field of migration

9. Enhance relations between NHRIs and EU agencies operating at borders

10. Follow up on NHRIs’ recommendations
ENNHRI encourages national and regional actors to implement these recommendations and consider
fully the information presented in this report during the discussions on reforms that will have a
significant impact on the situation at borders, such as the proposals under the EU Pact on Migration

and Asylum. This report contributes to an informed, evidence-based analysis of legislative and policy
proposals at the national and regional levels.

Finally, drawing on NHRIs’ findings, this report also identifies a few areas for NHRIs' greater
engagement towards better promotion and protection of human rights at borders.
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About ENNHRI and NHRIs

The European Network of National Human Rights Institutions (ENNHRI) brings together over 40 National Human

Rights Institutions (NHRIs) from wider Europe. By providing a common platform for collaboration, ENNHRI works
to strengthen, connect, and support NHRIs, including during their establishment and accreditation processes, or
when they come under threat. Also, ENNHRI brings its members’ common voice before regional mechanisms
and promotes their strategic engagement with key actors like the Council of Europe (CoE) and the European
Union (EU).

NHRIs are state-mandated bodies, independent of government, with a broad legal or constitutional mandate

to promote and protect human rights. NHRIs may take different forms, such as Ombud institutions, human
rights commissions, and institutes. NHRIs" independence and effectiveness are regularly assessed through an
accreditation process against standards of independence, pluralism, accountability, and effectiveness, as set out
by the UN Paris Principles, adopted by the UN General Assembly in 1993. The accreditation process is carried out
by the Sub-Committee on Accreditation (SCA) of the Global Alliance of NHRIs (GANHRI), under the auspices of
the United Nations.

Asylum and migration (A&M) is a well-established priority for European NHRIs. The cooperation among
European NHRIs in the field of asylum and migration has grown progressively since 2013, when the ENNHRI's
A&M Working Group (WG) was established.
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http://ennhri.org/
http://ennhri.org/our-members/
http://ennhri.org/our-members/
http://ennhri.org/about-us/
http://ennhri.org/about-us/
http://ennhri.org/our-work/nhri-establishment/
http://ennhri.org/about-nhris/un-paris-principles-and-accreditation/
http://ennhri.org/our-work/nhris-under-threat/
http://ennhri.org/about-nhris/un-paris-principles-and-accreditation/
http://ennhri.org/about-nhris/un-paris-principles-and-accreditation/
https://www.ohchr.org/EN/Countries/NHRI/Pages/GANHRISSubCommitteeAccreditation.aspx
https://ganhri.org/
http://ennhri.org/our-work/topics/asylum-and-migration/
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NHRIs have made use of their strong mandates
to promote and protect the rights of migrants in
many ways. For instance, NHRIs have:

» Reported on the human rights violations
of migrants at the national, regional, and
international levels;

» Monitored reception facilities and places of
detention, including where they are also vested with
the mandate as the National Preventive Mechanism
(NPM);

» Initiated and contributed to investigations into
allegations of rights violations, including in the
context of individual complaint handling, where
applicable;

» Submitted recommendations to authorities,
building on the findings from their work on the
ground; advising the executive and legislative
on human rights standards and feeding into
discussions on draft legislation; monitored states'’
compliance with their human rights obligations;

» Provided human rights training to competent
authorities;

» Engaged in awareness raising activities, including
among migrants.

“Considering

that effective,

pluralist and

independent national

human rights institutions

(NHRIs) are among the

pillars of respect for human

rights, the rule of law and

democracy. [...] Emphasising at the

same time that it is vitally important

that any such institution be established and
function in full compliance with the minimum
standards contained in the Paris Principles.”

Recommendation CM/Rec(2021)1 of the Committee of Ministers

to Member States on the development and strengthening of effective,

pluralist and independent national human rights institutions

NHRIs, therefore, hold distinctive features within
the landscape of human rights actors, and may be
particularly effective to ensure that the human rights

of migrants are respected, including at borders:

» NHRIs enjoy a special standing in society, being
part of the state apparatus, yet independent
of governments. Among others, a recent
Recommendation of the Council of Europe
Committee of Ministers notes that states “should
implement the recommendations of NHRIs and
are encouraged to make it a legal obligation
for all addressees of NHRI recommendations to
provide a reasoned reply within an appropriate
time frame”. NHRIs, in turn, have a privileged
access to government, national parliament and
other authorities, to whom they submit their
recommendations.

» NHRIs are neither NGOs, nor international
organisations, nor government representatives.
Yet NHRIs must constructively interact with
all these actors. This way, NHRIs act as bridge
builders between the state and civil society, as
well as between national and international actors.

» In addition to their broad human rights mandate,
some NHRIs cumulate additional mandates,
such as Ombudsman institutions or as National
Preventive Mechanism (NPM), which for example
grants them unhindered and unannounced access
to all places of deprivation of liberty.



http://ennhri.org/news-and-blog/new-paper-outlines-how-european-nhris-promote-and-protect-human-rights-of-migrants-at-borders/
http://ennhri.org/rights-at-borders/
https://search.coe.int/cm/pages/result_details.aspx?objectid=0900001680a1f4da

ENNHRI project on migrants’ human rights at borders

In the past years, in response to the increasing
evidence of human rights violations at borders,
European NHRIs have intensified their work in asylum
and migration. Building on the activities of ENNHRI's
Asylum and Migration Working Group, ENNHRI
initiated a project co-funded by the European Union
with the support of the Open Society Initiative for
Europe (OSIFE) of the Open Society Foundations
(OSF). The project aimed at supporting and
strengthening European NHRIs" work as Human Rights
Defenders at borders, with the goal of ultimately
achieving a better promotion and protection of the
human rights of migrants.

The project facilitated NHRIs' stronger engagement
at borders through three main streams of work:
monitoring, reporting, protecting.

Monitoring

European NHRIs have addressed the alarming
situation at borders by increasing their monitoring
work. In January 2020, ENNHRI published a
background paper taking stock of existing NHRIs'
practices at borders. This assisted NHRIs in finding
commonalities between their work and raised the

© Greek National Commission for Human Rights

awareness of national and regional actors on the role
of NHRIs in the field of migration.

A common methodology, building on NHRIs'
mandates and experiences, has steered NHRIs'

monitoring activities. This guidance is the outcome
of a close consultation with European NHRIs and
other partners with a strong expertise in asylum
and migration. Through capacity-building activities
and regular meetings, ENNHRI facilitated peer
discussions, the sharing of good border monitoring
practices, as well as ideas to overcome challenges
on the ground. During NHRIs" monitoring work, the
guidance has especially favoured the collection of
evidence on key human rights issues, while supporting
NHRIs to identify further challenges and drawing
recommendations to the competent authorities.

Looking forward, the common guidance aims at
assisting future monitoring exercises performed

by NHRIs as well as other human rights monitors.
Due to its broad applicability, the methodology can
also serve as reference for civil society organisations,
regional and international human rights bodies, and
other actors monitoring the human rights situation
at borders.



http://ennhri.org/rights-at-borders/
http://ennhri.org/news-and-blog/new-paper-outlines-how-european-nhris-promote-and-protect-human-rights-of-migrants-at-borders/
http://ennhri.org/news-and-blog/ennhri-launches-new-guidance-for-stronger-monitoring-of-migrants-rights-at-borders/

Reporting

Over 30 European NHRIs have conducted
independent human rights border monitoring
during the project’s reporting period. Additionally, a
selection of 5 NHRIs (from Croatia, France, Greece
Slovenia, and Serbia) produced national reports
based on their monitoring work in the context of
the project. These reports highlight findings, human
rights concerns, good practices, actions taken by the
NHRI, and recommendations for national or regional
stakeholders.

The present regional comparative report consolidates
the outcomes of the 5 national submissions, as well

as other relevant NHRI practices, in the effort to
identify main trends and key findings that could inform
regional policy and legislative developments, such as
at the European Union (EU) level.

Protecting

NHRIs use their monitoring activities to provide human
rights-based recommendations to relevant national
authorities. At the regional level, common trends and
findings inform the position of European NHRIs vis-a-
vis regional developments, such as through ENNHRI's
opinion on “independent monitoring mechanisms

at borders”. NHRIs' reporting also serves as a
credible source of information, adding to widespread
reports from other actors such as NGOs, which are
instrumental when pursuing strategic litigation and
verifying states’ compliance with their international
obligations.

The findings are part of a broader range of human
rights protection activities carried out by NHRIs, such
as targeted advocacy, strategic litigation, policy and
legislative discussions, handling individual complaints
where applicable, and facilitating access to justice for
victims of violations at borders.

The impact of COVID-19

In addition to creating novel human rights challenges
and worsening outstanding concerns, the outbreak of
COVID-19 also had an impact on NHRIs" work and the
project’s planned activities. In early 2020, most NHRIs
temporarily shifted to remote forms of monitoring.

“NHRIs (...) should play a key role in installing a

human rights culture in border management
entities, as well as in national and local
authorities more broadly, so that human
rights are not perceived as an obstacle
to border governance, but as living
values that serve the common
interest.”

Birgit Van Hout, UN Human
Rights Office, ENNHRI

High level conference,

2 June 2021.

ENNHRI increased its activities to facilitate peer
learning through regular virtual exchanges, thematic
meetings, monthly updates, among others. Examples
of good practices from NHRIs to promote and protect
the human rights of migrants during the COVID-19
pandemic were showcased in a dedicated article on
ENNHRI's website.

In October 2020, further to consultations with

its members and partners, ENNHRI published a
complementary guidance on monitoring human
rights at borders during the COVID-19 pandemic.
This resource complemented ENNHRI's common
methodology and assisted NHRIs and other actors to
adapt their monitoring work during the pandemic.

High-level conference

On 2-3 June 2021, ENNHRI hosted a high-level
conference for discussions on NHRIs' role to protect
and promote migrants’ rights at borders and
opportunities for further cooperation. NHRIs were
represented by their leadership and expert staff

and joined by European policymakers, international
organisations, and leading NGOs.

Key reflections from the conference are incorporated
throughout this report, notably in the section on
NHRIs" engagement in relation to regional policy
developments. Key messages and the recording of the
conference are available online.


https://ennhri.org/news-and-blog/croatian-nhri-presents-the-state-of-human-rights-of-migrants-at-borders-in-its-new-report/
http://ennhri.org/news-and-blog/french-nhri-reports-illegal-pushbacks-lack-of-access-to-essential-services-for-migrants-and-detention-of-unaccompanied-minors/
https://ennhri.org/news-and-blog/greek-nhri-sheds-light-on-the-situation-of-migrants-at-its-borders-and-challenges-of-ngos-assisting-refugees/
https://ennhri.org/news-and-blog/slovenian-nhri-report-on-migrants-rights-reveals-several-shortcomings-in-the-application-of-border-procedures-by-national-authorities/
https://ennhri.org/news-and-blog/serbian-nhri-publishes-report-on-monitoring-the-treatment-of-migrants-at-the-borders/
http://ennhri.org/our-work/topics/asylum-and-migration/stronger-human-rights-monitoring-at-europes-borders-why-nhris-are-part-of-the-solution/
http://ennhri.org/our-work/topics/asylum-and-migration/stronger-human-rights-monitoring-at-europes-borders-why-nhris-are-part-of-the-solution/
http://ennhri.org/news-and-blog/protecting-the-rights-of-migrants-during-the-pandemic-how-have-nhris-responded/
http://ennhri.org/news-and-blog/new-resource-for-monitoring-rights-of-migrants-at-borders-during-covid-19/
http://ennhri.org/news-and-blog/ennhri-launches-new-guidance-for-stronger-monitoring-of-migrants-rights-at-borders/
http://ennhri.org/news-and-blog/ennhri-launches-new-guidance-for-stronger-monitoring-of-migrants-rights-at-borders/
http://ennhri.org/news-and-blog/role-of-nhris-in-monitoring-reporting-and-protecting-migrants-rights-at-borders-highlighted-at-high-level-conference/
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Advisory group

Throughout the implementation of its project, ENNHRI relied on the expertise of an Advisory Group bringing
together relevant regional actors, such as civil society and international organisations. The Advisory Group
actively participated in the project's activities by sharing their insights, contributing to discussions, commenting
on draft recommendations, and fostering engagement with regional and international stakeholders.

The Advisory Group is comprised of:

» European Council on Refugees and Exiles (ECRE) » Greek National Commission for Human Rights
(Chair of ENNHRI's Working Group on Asylum and

» Amnesty International Migration)

» Association for the Prevention of Torture (APT) » Ombudswoman of the Republic of Croatia (former
Chair of ENNHRI's Working Group on Asylum and

» Office of the United Nations High Commissioner Migration)

for Human Rights (OHCHR)

» Other ENNHRI members
» Council of Europe Commissioner for Human
Rights

Albeit not a formal member of the Advisory Group, the Fundamental Rights Agency of the EU (FRA) has also
supported the implementation of the project.



Methodology

Rationale

The ENNHRI's comparative regional report
consolidates information from NHRIs" monitoring and
reporting with a twofold objective:

» To further INFORM about the main trends, findings
on the human rights situation, and promising
practices arising from NHRIs" monitoring work
across Europe’s borders;

» To AMPLIFY NHRIs" individual voices by identifying
common findings and learning that should inform
regional and national stakeholders and contribute
towards evidence and human rights-based reforms
that must lead to respect for human rights at
European borders.

National reports: areas of concern

In the context of their reporting and monitoring
activities, European NHRIs identified four main areas of
human rights concerns at borders, which shaped the
common monitoring methodology:

1. Returns and violence

2. Access to relevant procedures

3. Reception conditions and deprivation of liberty
4. Human rights accountability

Reporting NHRIs based their monitoring activities on
these four clusters of human rights topics, providing
an overview of border situations along major
migratory routes into the EU (such as the Greek-
Turkish border and the Western Balkan region, as well
as secondary movements at French borders).

Through common reporting structures, contributing
NHRIs submitted accounts, recommendations, and
actions undertaken in relation to each of the monitoring
clusters. In addition, reporting NHRIs elaborated on:
NHRIs" mandates and their work in the field of migration;
NHRIs' cooperation with other HRDs in the area of
asylum and migration; and the impact of COVID-19 on
NHRIs" work in relation to asylum and migration.

Due to their different specific mandates and national
contexts, the five NHRI submissions are diverse.

For instance, Ombud-type institutions included
information on their handling of complaints,
commissions/advisory bodies focused on their
monitoring and advisory role, while NHRIs that also
have the mandate as NPMs have reported on their
on-site visits and inspections. However, a common
reporting template enabled ENNHRI to collect
sufficiently consistent and comparable data, as well as
relevant NHRI practices.


http://ennhri.org/news-and-blog/ennhri-launches-new-guidance-for-stronger-monitoring-of-migrants-rights-at-borders/

The following table provides an overview of the 5 NHRI submissions.

Country

Croatia

French National Consultative
Commission on Human
Rights

3 | Greece

Protector of Citizens of the

serbia Republic of Serbia

Slovenia

Reporting periods

Overall, NHRI monitoring activities were greatly impacted
by the outbreak of the COVID-19 pandemic across
Europe. Due to the high infection risk, in early 2020,
most NHRIs had to temporarily suspend their on-site
monitoring activities, also to ensure respect for the
do-no-harm principle. While resorting to remote and
alternative forms of monitoring, NHRIs had to readjust
their working methods and, in many circumstances,
revise planning and priorities. Other factors which

affected the monitoring periods were individual NHRIs'

resources and capacity, as well as external restrictions
such as sudden developments at borders.

As a result, reporting periods from the five
contributing NHRIs varied. To provide for a common
timeframe, the regional comparative report considers
information dating between July 2019 (kick-off of the
project) and April 2021.

Other sources

While drawing upon the submissions from the

5 contributing NHRIs, the regional comparative
report also includes other relevant NHRI practices.
ENNHRI collated and compared information shared
by European NHRIs on their websites, as well as in the

context of the ENNHRI's WG on Asylum and Migration,

including through the group’s internal newsletter,
regular meetings, and online peer exchanges.

Widening the scope of the report proved beneficial to
provide a better overview of border situations across
wider Europe and related actions from NHRIs.

Accreditation
ENNHRI
status
member
(as of July 2021)
Ombudswoman of the
A status
Republic of Croatia
--
Greek National Commission
A status Here
for Human Rights
--
Human Rights Ombudsman
A status
of the Republic of Slovenia

Monitoring/reporting deliverables

Promo
Video

Executive
Summary

National

o Factsheet

NHRIs’ reporting limitations

Despite their strong legal or constitutional mandate,
NHRIs also experience challenges when monitoring
and reporting on human rights at borders. Some of
these limitations are of a practical nature, while others
are imposed or derived from a lack of cooperation by
national authorities.

The following challenges were identified during the
reporting exercise:

» Lack of cooperation and limitations imposed by
national authorities in accessing information on
the treatment of irregular migrants at borders,
including figures on apprehensions and decisions
issued by authorities;

» Fast-evolving migratory situation, including at times
high mobility of migrants across borders, which
made it difficult to collect testimonies from victims
and witnesses, and to follow-up on complaints;

» Poor or circumstantial information included in
police files, which was not conducive to substantiate
breaches of rights at borders.

Any restrictions to the full exercise of NHRIs" mandates
should raise great concern and require a response
from national, regional, and international actors.
External factors, such as lack of cooperation by the
government or blatant disregard to NHRIs" mandate,
which can result in limited monitoring and reporting
at borders by NHRIs, are in itself strong indicators of
human rights accountability gaps. Therefore, they have
been reflected throughout this report.


https://ennhri.org/wp-content/uploads/2021/08/Croatian-National-Report.pdf
https://ennhri.org/wp-content/uploads/2021/08/Croatian-Executive-Summary.pdf
https://ennhri.org/wp-content/uploads/2021/08/Factsheet-Croatian-report_ENG.png
https://youtu.be/A3MBM7SmP9w
https://ennhri.org/wp-content/uploads/2021/08/French-National-Report-CNCDH.pdf
https://ennhri.org/wp-content/uploads/2021/05/Executive-Summary-French-National-Report-CNCDH.pdf
https://ennhri.org/wp-content/uploads/2021/05/Factsheet-French-report_ENG.png
https://youtu.be/CE9kpND6zpQ
https://ennhri.org/wp-content/uploads/2021/08/Greek-National-Report.pdf
https://ennhri.org/wp-content/uploads/2021/07/Greek-Executive-Summary.pdf
https://ennhri.org/wp-content/uploads/2021/07/Factsheet-Greek-report_ENG.png
https://youtu.be/5tdtYk090cE
https://ennhri.org/wp-content/uploads/2021/08/Serbian-National-Report.pdf
https://ennhri.org/wp-content/uploads/2021/07/Serbian-Executive-Summary-1.pdf
https://ennhri.org/wp-content/uploads/2021/07/Factsheet-Serbian-report_ENG_final.png
https://youtu.be/5wEuRG2xnFw
https://ennhri.org/wp-content/uploads/2021/08/Slovenian-National-Report.pdf
https://ennhri.org/wp-content/uploads/2021/07/Slovenian-Executive-Summary.pdf
https://ennhri.org/wp-content/uploads/2021/07/Factsheet-Slovenian-report_ENG.png
https://youtu.be/E2XFojodsE4
http://ennhri.org/our-members/
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European NHRIs’ work at
borders: trends, challenges,
good practices

This chapter collates information from NHRIs" monitoring and reporting activities in relation to the four human
rights clusters identified above. The human rights violations reported below mirror the well-established body
of law applicable at borders, which comprises international human rights law, international refugee law,
international humanitarian law, as well as relevant domestic legislation and jurisprudence from national or
international courts. Regional and international human rights actors have already issued guidelines to assist
states in translating into reality the plethora of their human rights obligations." NHRI reporting builds on such
existing guidance and are rooted on the applicable regional and international legal frameworks.

This section, however, does not intend to provide an all-encompassing overview of information collected by
NHRIs during the project’s reporting period. The selection of relevant practices and findings contribute to
identifying regional trends and recommendations, as well as challenges faced by European NHRIs. This report
will later identify common findings and recommendations which, in turn, may inform regional developments in
the field of asylum and migration.



Returns and violence
at borders

Pushbacks and border violence

NHRI's national reports provided detailed accounts
on unlawful practices of summary returns (such as
pushbacks and collective expulsions) at border areas
across Europe, such as at the Greek land and sea
borders with Turkey, the Western Balkan route, or the
French frontiers with Italy and the United Kingdom
(UK). Some NHRIs also reported on these practices
to the UN Special Rapporteur on the human rights of
migrants, whose report confirmed that pushbacks are
widespread along most migratory routes.

Throughout 2020, the Greek NHRI, which is a
commission-type NHRI with a Plenary currently
comprised of 42 expert members including NGOs,
Greek Ombudsman, bar associations, trade unions,
and local administrations, has been regularly
informed about individual and collective pushbacks
at borders, as well as the use of life-threatening
deterrence measures at sea.’

Likewise, since 2017, the French NHRI has been alerted
about the systematic denials of entry and lack of
respect for procedural guarantees during removals
at French borders, including at official border crossing
points. Following a visit to the border region of Calais
and Grande-Synthe in December 2020, the NHRI
issued an gpinion, including recommendations to state
authorities. Among others, the NHRI pointed out that
increased border patrolling and surveillance have led
many to attempt the sea border crossing to the United
Kingdom on precarious makeshift boats, with the
death toll and the number of missing migrants on the
rise.

Similar concerns were raised by the Slovenian NHRI,
which reported that border regimes in the region
have pushed migrants to undertake more perilous
journeys. The Slovenian NHRI also reported that
most migrants intercepted at borders are returned
to Croatia and other neighboring countries by the
Slovenian authorities without being issued a written
decision, thus having no access to legal remedy to
challenge their return or transfer.

During the reporting period, both the Serbian
and Croatian NHRIs were alerted about unlawful
summary expulsions following detections at
borders or even deep within the states’ territory.*

© Greek National Commission for Human Rights


https://undocs.org/en/A/HRC/47/30
https://www.cncdh.fr/sites/default/files/a_-_2021_-_3_-_en_-_situation_of_exiled_persons_in_calais_and_grande-synthe_febr_2021.pdf

Throughout 2020, the Croatian NHRI has opened

39 cases, based on the reception of complaints as

well as the concerning findings from independent
journalism or NGOs, such as The Guardian and
Amnesty International.® A number of these complaints
pertain to summary returns at the Croatian green
borders with Bosnia and Herzegovina in contravention
of applicable procedural standards and human rights
guarantees.

Under its NPM mandate, the Serbian NHRI has carried
out several interviews which highlighted recurrent
patterns of police violence at the borders with
Croatia, Romania, Bosnia and Herzegovina and North
Macedonia. In one case, testimonies reported that
violent practices were perpetuated by non-uniformed
people who had identified themselves as Serbian
police.

Cross-border violations require
cross-border solutions

In their national reports, NHRIs from Serbia,
Slovenia, and Croatia collected testimonies

of people being repeatedly pushed back to
different countries along the Western Balkan
route, with the involvement of law enforcement
officials from bordering countries (so-called
‘chain pushbacks’). NHRIs' oversight and
investigative powers, however, do not extend to
actions taken by state authorities from bordering
countries. This points to the essentially
cross-border nature of unlawful returns and
emphasizes the challenges experienced by
national Human Rights Defenders during

their monitoring at borders and actions to
foster accountability. European NHRIs have
suggested that strengthened intraregional NHRI
cooperation, including through ENNHRI, could
help to effectively address these challenges.®

Following the resurge of the Western Africa migratory
route, arrivals to the Spanish shores in the Canary
Islands have raised serious human rights concerns. In
May 2020, the Spanish NHRI condemned the Spanish
authorities’ conduct during rescue operations at
sea. According to the NHRI, the involvement of the
Spanish Guardia Civil in the return to Morocco of
people intercepted at sea, including women and
children, amounted to a ‘hot return’ and a clear
breach of international refugee law. The NHRI
rebutted arguments put forward by the authorities
and recalled the need to promptly rescue those in
distress’

NHRIs from Croatia, Greece, and Serbia reported
that the current general climate of impunity at
borders is boosted by the lack of sufficient and
effective inquiries into border officers’ conducts.
The Croatian NHRI reported that, when inquired

into allegations, authorities point to the issuance

of return decisions or simply rebut all allegations

of ill-treatment. In Greece, the NHRI reported that
cases of pushbacks and border violence are hardly
ever brought to national courts. This, in turn, leaves
unaddressed concerns by several actors around the
lack of clarity on the applicable legal frameworks, and
its conformity with human rights standards, especially
at sea borders.®

All contributing NHRIs reported violence and
disproportionate use of force by border officers, for
instance in the form of confiscation or destruction of
personal properties (especially money, shoes, mobile
phones), theft, sexual abuse, disproportionate use of
police dogs, as well as physical and verbal harassment,
such as humiliating statements, beating, electric
shocks, including during removal and evacuation
operations.? For example, further to a visit in a migrant
detention centre, the Slovenian NHRI has recently
asked the Ministry of Interior to stop using police
dogs within the facility.”



Furthermore, NHRIs from Slovenia, Serbia, and Greece
identified as a challenge the gathering of material
evidence in specific cases of allegations of pushback
and violence, for instance due to victims' challenges
in specifically locating events in place and time,
difficulties to document alleged injuries, and some
victims' unwillingness to initiate complaints due to
their intention to continue their migration route or
lack of trust in the human rights accountability system
in the country." Moreover, one challenge identified

by the Slovenian NHRI was that the information
included in police files was poor or insufficient, adding
to investigators’ challenges to probing into pushback
allegations.”

Grassroot organisations from Greece indicated to
the NHRI that the collection of electronic and
audiovisual recordings from the Greek Coast
Guard’s operations may be a way to collecting solid
material evidence and addressing the absence of an
effective judicial oversight on pushback allegations
and difficulties in collecting evidence. The NHRI

has subsequently forwarded and endorsed this
recommendation before competent authorities.™

Monitoring by the Greek NHRI
during the COVID-19 pandemic

During the reporting period, the Greek NHRI

has addressed gaps arising from the temporary
suspension of on-site monitoring during the
COVID-19 pandemic by maintaining close
relationships with relevant stakeholders and
state authorities. In 2020, for the first time, the
Minister of Asylum and Migration addressed
questions raised by members of the NHRI during
its plenary meeting. In July 2020, the Greek NHRI
requested information from representatives

of the Ministry of Asylum and Migration, the
Hellenic Police, and the Hellenic Coast Guard
about their operational procedures upon
detection of irregular crossings. State authorities
were heard by the NHRI during an online hearing
bringing together other relevant national

and international actors, such as the Greek
Ombudsman, the Committee for the Prevention
of Torture (CPT), NGOs and civil society.™

As a result of the hearing, the Greek NHRI issued a
statement calling upon state authorities to comply
with the prohibition of non-refoulement, including

at sea; to independently and effectively record,
monitor, and investigate allegations of pushbacks
and violence, while ensuring that perpetuators are
brought to justice; to facilitate effective investigations
by cooperating with judicial bodies and collecting
objective data, including through technological
equipment; and to ensure protection and access to
justice to victims. Finally, the NHRI called on Frontex to
comply with its international obligations, including in
the context of search and rescue operations.

Forced return monitoring

Several European NHRIs are mandated to monitor
forced-return operations, including in the context of
bilateral readmission agreements, Frontex-coordinated
operations, and as the designated “forced return
monitors”. The EU Return Directive (2008/115/EC)
obliges Member States to provide for an effective
forced-return monitoring system. As of today, ENNHRI
members from Bulgaria, Cyprus, Czech Republic,
Georgia, Latvia, Montenegro, Serbia, and Spain, are
designated as the forced-return monitoring bodies. ™

The Polish NHRI has requested the Minister of the
Interior and Administration to strengthen the national
forced-return monitoring system, in particular by
amending the regulations on the participation of
observers in deportation operations, requiring the
Border Guard to fully document the deportations of
persons from vulnerable groups, and obliging the
Commander-in-Chief of the Border Guard to regularly
publish reports on the deportations.’® Moreover, based
on the proposal for amendment of the Polish Act on
Foreigners, the Polish NHRI is to be involved in forced-
return monitoring in the future."”

*) European Unigri
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During the reporting period, NHRIs from the Western
Balkans have raised particular concerns over forced
returns carried out under formal readmission
agreements between neighbouring countries,
especially regarding the lack of sufficient respect for
procedural safeguards. These concerns are in line with
the views of NGOs on the ground, which have noted
that the limited access to asylum and to other relevant
procedures make these returns a form of ‘legalised
pushbacks".®

The Serbian NHRI, which since 2019 has monitored
forced returns, most of which are done on the basis
of readmission agreements with neighbouring
countries, has called for better access to interpreters,
doctors, and legal aid. As a result, the NHRI pointed
out that, during proceedings, returnees cannot
communicate with the competent officials and do not
have a possibility to report their situation to decision-
making authorities, raising concerns on the return
decisions’ compliance with the prohibition of non-
refoulement.

Similarly, the Slovenian NHRI expressed concerns
around procedural standards of removal orders. For
instance, people returned to Croatia without a return
decision under the bilateral readmission agreement
between Slovenia and Croatia, which represents most
cases, are prevented from challenging return orders.”

Finally, the Croatian NHRI received complaints
informing that removal operations have been taking
place, despite the imposition of border closures and
travel restrictions in the COVID-19 context.

The examples point to systematic practices of border
authorities aimed at ensuring returns at all costs,
including summary returns, without respect for
procedures and in contravention of human rights
safeguards.

The Slovenian NHRI challenges
the legality of a return without
a return decision before the
Constitutional Court

In 2020, the Slovenian NHRI brought to the
Constitutional Court of the Republic of Slovenia
the case of a Moroccan national who was
expelled under the readmission agreement
between Slovenia and Croatia in disrespect of
the necessary procedural safeguards (right to be
heard, right to legal remedy, etc.). Arguing that
the readmission agreement cannot be regarded
as an agreement or arrangement between
Member States in the sense of Article 6(3) of the
EU Return Directive (an exception under which
Member States may refrain from issuing a return
decision), the NHRI also invited the Court to
inquiry the Court of Justice of the EU about this
question.?® At the time of drafting this report,
the case is still pending. This practice shows how
NHRIs may use their powers strategically, such
as by challenging provisions that impinge on
migrants’ rights before domestic courts, where
they have this mandate.




Access to relevant
procedures at borders

The access to relevant procedures at borders, such

as the application for international protection, the
identification of victims of human trafficking, or age
assessments, was overall found insufficient and not
compliant with human rights standards by several
NHRIs. Additionally, the COVID-19 pandemic has
made lodging applications even harder due to the
temporary suspension of asylum proceedings or the
introduction of new administrative processes by many
immigration authorities.”'

Asylum

In its national report, the French NHRI restated its
long-lasting concerns regarding the lack to access

to asylum procedures at the French borders with

ltaly and the UK, as well as the poor procedural
guarantees during asylum proceedings. Reportedly,
border officers are not fully aware of the process to
determine the competent state under the Dublin
Regulation, and the Regulation’s humanitarian clause
is not considered. Moreover, in view of Brexit, the NHRI
has recently called upon the state to review its bilateral
agreements with the UK and promptly establish legal
pathways to safely access the UK.?
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In Greece, the NHRI found that numerous legal

and policy reforms have gradually dismantled a
protection-sensitive asylum system and consistently
reduced the applicable legal safeguards, such as
through the systematic use of accelerated border
procedures following the adoption of the EU-Turkey
Statement.?

During the reporting period, the Greek NHRI

has particularly observed flaws, backlogs and
inconsistencies in the lodging and processing

of asylum claims, as well as practical obstacles in
exercising the right to appeal. The consistent use

of accelerated border procedures has worsened

the situation leading, for instance, to poorer quality
of asylum decisions.?* According to the NHRI,

delays in ensuring that asylum applications by
unaccompanied minors (UAMs) are formally lodged
are particularly problematic as it can negatively impact
on the exercise of their right to family reunification
under the Dublin Regulation.?> The NHRI has also
noted that the increased responsibilities of Reception
and Identification Centres (RICs) in the registration of
asylum seekers should be accompanied by adequate
procedural safeguards, including through trained staff,
qualified interpretation services, sufficient processing
times, etc. For instance, data misspellings during the
registration phase proved difficult to be corrected and
may halt or delay relocations across Europe.



Likewise, the Slovenian NHRI reported that, since 2017,
policy and legal reforms led to the weakening of
human rights standards in the country. Over time,
reforms have resulted in: limited access to free legal
aid due to funding cuts;?® suspended access to asylum
under ‘complex migration emergencies’;?” and lowered
protection standards for asylum seekers, especially

in relation to the right to privacy, right to an effective
remedy, and freedom of movement.?8

Systemic issues in the Greek
asylum system have led to
human rights violations

The Greek NHRI noted that, in practice, the
Greek asylum system does not function in full
respect of national, regional, and international
human rights standards. For instance, local
administrations have not been able to meet
the big number of requests for free legal aid
during appeal procedures,? which are necessary
to ensure the right to an effective remedy as
envisaged by the European Convention on
Human Rights (ECHR), EU and national law.>°
Information on the right to appeal was found
to be unclear and insufficient.?' The NHRI

was alerted that the digitalisation of asylum
proceedings, following amendments to the

law in 2020, has exacerbated the situation. As
a result, the NHRI recommended competent
authorities to introduce explicit safeguards when
objective reasons prevented applicants from
receiving free legal aid upon request. The NHRI
also noted that the abolition of the automatic
suspensive effect of appeals may infringe

on the right to an effective remedy and the
jurisprudence of the European Court of Human
Rights (ECtHR).3

Overall, NHRIs from the Western Balkan region
reported widespread difficulties for migrants to
access asylum procedures at borders. Throughout
2020, the Croatian NHRI received several allegations of
denials of access to asylum by people pushed back to
Croatia when trying to reach neighbouring countries.*?
Likewise, those interviewed by the Serbian NHRI
during the reporting period stated that, before being
forcibly returned from neighbouring countries, their
asylum claims had been systematically disregarded by
the police.3* While identifying some good practices,
such as in relation to the provision of information

to asylum seekers, the referral of vulnerabilities and
the deployment of female police officers as well as
interpreters, the Serbian NHRI has noted that asylum
applications have remained rather low in the country,
with only 143 applications lodged throughout 2020
out of several thousands of migrants transiting
through the country.®

In Slovenia, following an investigation, the Slovenian
NHRI uncovered different human rights breaches
during the border detection of 108 people in July
2019. In addition to raising concerns with regards to
access to asylum, the NHRI identified poor respect

for procedural safeguards and a lack of individual
assessments. Authorities claimed that, out of 108, only
seven persons had applied for asylum, which justified
the return to Croatia of the remaining migrants.3
During on-site visits to the Postojna detention centre,
carried out in 2020, the Slovenian NHRI also identified
considerable delays in asylum proceedings. During
that time, persons who had expressed their intention
of seeking international protection but had not
formally lodged their applications were “illegal aliens”,
in contravention of legal standards and impacting on
their ability to access reception conditions guaranteed
to applicants for international protection.?” Finally,

the high rate of annulled asylum decisions by the
Administrative Court raises concern over the quality of
asylum decisions taken by the first instance authority.*®



In the context of the COVID-19 pandemic, the Polish
NHRI also addressed the introduction of new entry
regulations, which omit migrants seeking protection
from persecution from the categories of persons
retaining the right to enter Poland. Despite inquiring
the Border Guard about this issue and receiving
assurances that such individuals would be allowed
into Poland, complaints received by the Polish NHRI
have confirmed that some migrants have difficulties
submitting applications for international protection
at borders due to the entry restrictions under the
COVID-19 regulations.*

W
' ' Slovenian NHRI intervened
in milestone asylum case

The Slovenian NHRI intervened as an amicus
curia during legal proceedings concerning a
Cameroonian national who was subject to

a "chain pushback” from Slovenia to Croatia

and later to Bosnia and Herzegovina. In the

first instance, the Slovenian Administrative

Court found violations of article 18 (right to
asylum) and article 19 (prohibition of collective
expulsions) of the EU Charter of Fundamental
Rights. After being appealed twice by the
Slovenian government, the first-instance decision
was finally upheld by the Supreme Court in April
2021, and the plaintiff, still residing in Bosnia

and Herzegovina, was granted access to the
Slovenian territory and to the asylum procedure.
Similarly, recent concerns raised by the Polish NHRI According to the NHRI, this case is likely to

point to obstacles for migrants when seeking to positively impact national policies and practices
access asylum procedures at EU eastern borders.* in the field of asylum.

A visit conducted in September 2019 at the Polish
border with Belarus confirmed previous concerns of
the NHRI on the limited access to asylum, including for
families from war-torn places such as Chechnya and
Tajikistan.“® The NHRI's findings aligns with a recent
ECtHR judgment which found that Polish border
guards had acted against the prohibition of non-
refoulement and collective expulsions.#! Among others,
the judgment drew upon reports drafted by the Polish
NHRI further to on-site visits at the border.#? The Polish
NHRI continues to monitor the human rights situation
at the borders with Belarus, including in relation to
immigration detention.**




Those making their way to Europe through the
Western African Atlantic route also face challenges
to access asylum. On top of noting a number of
shortcomings in asylum proceedings, the Spanish
NHRI has raised concerns about the low numbers of
asylum applications lodged by individuals, notably by
unaccompanied minors, compared to the total figure
on arrivals. The NHRI has particularly questioned the
competences and limitations faced by police officers
and legal advisors in providing information and
facilitating the lodging of application at borders.*

Identification and respect for the rights
and needs of vulnerable migrants

The reporting NHRIs emphasised poor practices
at borders to identify vulnerable groups, such as
unaccompanied minors, traumatized individuals,
people in need of medical assistance or victims of
trafficking, and to refer them to the appropriate
channels.

For instance, the Greek NHRI pointed out that
screening procedures at borders fall short of meeting
the necessary human rights standards. This is due

to the shortage of medical personnel, qualified staff,
and specialised facilities, as well as an inadequate
legal framework and backlogs resulting in delayed
vulnerability assessments. Also, the NHRI was
informed about repeated errors in the registration of
minors as adults by Frontex personnel.*® Another issue
of particular concern is the absence of an automatic
exemption from accelerated border procedures for
certain vulnerable groups, such as unaccompanied
minors and victims of torture. According to the

NHRI, the series of reforms to the national asylum
law over the last years lead to the further weakening
of procedural and human rights standards for
unaccompanied children.#

lbudsman of the Republic of Slovenia

In 2020, the Croatian NHRI examined the
circumstances in which a group of 30 people of
different nationalities, comprising 15 children,

4 women, one of whom pregnant, was apprehended
and detained at borders. The NHRI questioned how
the determination of family links and the assessment
of the best interest of the child could be properly
conducted without the deployment of interpreters.
Moreover, the group’s detention conditions were
found to be below the minimum standards required
under international human rights law. The NHRI called
on authorities to ensure the provision of adequate
interpretation services upon detections at borders,
including during removals.*®

In Slovenia, the NHRI noted the practice of conducting
group interviews at the border and recalled to
authorities that only individual assessments allow for
an effective identification of vulnerable individuals.*
Moreover, detention of minors was found to be a
common practice in Slovenia. According to official
statistics, in 2020 alone, 304 unaccompanied minors
and 97 children with families were detained in the
immigration detention centre in Postojna.*




Gaps in the protection of migrants
in a vulnerable position in Greece

The Greek NHRI has openly criticised the lack of
clarity of national legal provisions with regards
to the requirements for excluding individuals in
a vulnerable position from accelerated border
procedures and accessing special protection
measures. The absence of qualified personnel
and referral mechanisms for victims of violence
and torture was especially noted. Following
desk research and open consultations, the
NHRI observed that the EU Reception
Conditions Directive was incorrectly transposed
into national law, and submitted to the
government a proposal for amendments to

the law."

During the recent visit in the region of Calais and
Grande-Synthe, the French NHRI found evidence of
procedural barriers during age assessment procedures
and poor identification practices of victims of human
trafficking. The NHRI called upon authorities to
guarantee effective safeguards for vulnerable groups,
while recalling that the best interest of the child and
the presumption of minority should prevail.>?

Since 2019, irregularities during age assessment
procedures have also been addressed by NHRIs from
Luxembourg,®® Great Britain,** among others. For
instance, following different individual complaints, the
Spanish NHRI investigated age assessment procedures
across the country. The NHRI noted that identification
documents were often questioned by authorities

only in the context of age determination, while they
were considered valid during other administrative
procedures.” Therefore, the NHRI recalled to
authorities that the national law establishes that those
in possession of identification documents should not
undergo a medical age assessment.



Recommendations from the
Spanish NHRI to protect
unaccompanied minors

Figures show that the age assessment of minors
is a widespread practice upon arrival at borders
in Spain. According to official data, between
2020 and the first months of 2021, out of 2,776
newly arrived unaccompanied minors on the
Canary Islands, 2,084 are still waiting for their
age assessment procedure to be completed.>
In this context, the Spanish NHRI has strongly
called upon the government to expedite age
assessments and coordinate joint countrywide
efforts to offer adequate protection to almost
3,000 minors accommodated on the Canaries
at that time.*” The NHRI has also engaged in
awareness-raising activities by supporting

the translation of a child-friendly explanatory
video jointly produced by EASO and the
Council of Europe.

European NHRIs have also addressed the issue

of missing migrants (see text box below) and of
shipwreck survivors. As noted by the NHRIs from
France and Spain, witnesses of deaths at sea are
particularly traumatised individuals, who need special
care and psychological support. Unfortunately, both
NHRIs reported that shipwreck survivors are not
given sufficient support at borders and, in some
circumstances, are even left in detention, living in
makeshift camps,*® or deported to countries of transit
or origin, such as Morocco and Mauritania.*®

Missing migrants: forgotten
amongst the forgotten

Notorious incidents at land and sea borders
have led NHRIs to speak up for those who

are forgotten amongst the forgotten: missing
migrants. During a recent visit to the Canary
Islands, the Spanish NHRI noted the complete
absence of any clear protocols to track and
identify migrants gone missing en route.*

The NHRI sought to address this gap by
inquiring competent authorities into any
actions undertaken at the local and national
level on this regard, as well as by collecting
existing information on missing migrants

and the applicable national framework.¢' In
October 2020, the German NHRI published a
study which highlighted state obligations with
regard to disappeared migrants and refugees,
as arising from the International Convention
for the Protection of All Persons from Enforced
Disappearance (ICPPED). Among others,

the study found that states’ cooperation in
investigating disappearances, assisting victims,
and searching for those gone missing, is crucial.
Finally, the Norwegian NHRI has addressed
the competent ministry with concerns on the
lack of adequate statistics on unaccompanied
minors going missing from Norwegian reception
centres.®? In January 2021, in view of Norway's
periodic reporting, the NHRI also raised this
issue before the UN Committee on Torture.®



https://www.institut-fuer-menschenrechte.de/fileadmin/Redaktion/Publikationen/Analyse_Studie/Analysis_Disappeared_Migrans_and_Refugees.pdf
https://www.defensordelpueblo.es/otras-publicaciones/determinacion-la-edad-los-menores-extranjeros-indocumentados/

Reception conditions
and deprivation
of liberty at borders

Most NHRIs have reported an increase in the use of
detention at borders and dire conditions in both
reception and detention facilities. Most common
issues of concern include: the widespread use of
administrative detention; deprivation of liberty at
borders under unclear legal basis; the lack of access
to basic services such as food or health care; the
insufficient support for unaccompanied minors and
vulnerable people; the limited capacity of national
reception systems; prolonged stays in makeshift camps
in undignified living conditions; and the disrespect for
procedural safeguards in detention centres prior to
migrants’ return.

Living and reception conditions

While visiting the Calais and Grande-Synthe region in
December 2020, the French NHRI found insufficient
access to essential services for migrants, including
water, food, hygiene, health, means of communication
and dignified accommodations.® According to the
NHRI, transit migrants at the French-UK border
experience particularly poor living conditions

within temporary makeshift camps, which are
systematically teared down by the police.

// “The camps
{/ 4 have been closed,

but we opened the
door to the unspeakable.”

Member of the French NHRI during
the visits to Calais and Grande-Synthe.



The French NHRI condemns
the fight against ‘anchor points’
at the French-UK border

Since 2016, the French NHRI has condemned the
policy implemented by state authorities aimed at
dismantling the so-called ‘anchor points’ to deter
transit migrants from settling along the Northern
French coast. According to the NHRI, the
systematic destruction of migrants’ temporary
shelters on the coast has led to increasingly
worsened living conditions and forced migrants
to settle in even more perilous and precarious
accommodations. The NHRI informed that those
active on the ground reported that the situation
of migrants in Calais and Grande-Synthe was

the worst they have known since 2010. The

NHRI also reported that evacuation operations
are sometimes carried out under unclear legal
grounds and involve the unjustified use of force
by police. In light of this, the NHRI called on
authorities to ensure adequate accommodation
solutions and more efficient allocations within
the national reception system, while refraining
from any unnecessary use of force. The NHRI
also encouraged authorities to build an effective
'humanitarian infrastructure’ at the border,
including small living units for “exiled persons to
find a secure place and a respite time conducive
to reflection on their migration plans”.®®

“After its visit on Samos in early 2020,
the GNCHR concluded that the
[reception] system had collapsed.”

Greek National Report on the
situation of human rights
of migrants at the
borders, p. 50.

In Greece, the EU-Turkey Statement resulted in

many being trapped on the islands in undignified
living conditions for a long period of time, including
by virtue of restrictions to migrants’ freedom of
movement, as reported by the Greek NHRI.% The
NHRI was also critical towards the decision to build
new reception centres in isolated areas located far
away from urban settlements and to automatically
place new arrivals in detention under so-called ‘pilot
programs'®” While transfers to the mainland have
proceeded rather slowly, reception centres on the
islands have operated far beyond their capacity, which
led many to settle in makeshift camps or set ‘sleeping
shifts’ inside the available containers.®® Only further
to the outbreak of COVID-19, the Greek government
accelerated transfers from the islands,®® a measure
which was welcomed by the NHRI.” Yet, recent
developments and persistent concerns regarding
saturated reception system in the islands point to the
conclusion that the improvement was not sustainable.

Similarly, the Spanish NHRI has extensively regretted
the introduction of movement restrictions and the
lack of transfers to the mainland which entrapped
newly arrived people in overcrowded centres on the
Canary Islands and the enclaves of Ceuta and Melilla.”
Throughout 2020, the Spanish NHRI have called

for prompt transfers to the mainland, especially for
vulnerable groups, unaccompanied minors and those
with family links in Spain or across Europe.
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While transfers of vulnerable people were partially
implemented from Melilla,”? migrants, including
those in possession of valid travel documents

and applications for international protection, are
still prevented from leaving the Canaries to reach
mainland Spain.” In a recent hearing before the
national Senate, the acting Head of the Spanish NHRI
recalled that the lifting of restrictions to migrants’
free movement within the country have been also
demanded by the Spanish Supreme Court as well as
other regional courts.”

Overall, reports from the Greek and the Spanish NHRIs
add further evidence to the severe human rights
consequences of containment policies at the EU
external borders.

Deprivation of liberty

The French NHRI noted that the placement of
migrants and unaccompanied minors in de facto
administrative detention at borders is a common
practice.” The outbreak of COVID-19 has worsened
the conditions of those put in administrative
detention due to the high risk of infection and the
implementation of poor health protocols.” As a
result, in April 2020, the NHRI strongly encouraged
authorities to shut down administrative detention
centres and, given the lack of reasonable prospects for
removal, cease migrants’ detention for the purpose of
removal.”’

Likewise, the Greek NHRI has reported that
administrative immigration detention has become
the rule in the country, including for asylum seekers,

vulnerable groups or unaccompanied minors.” The
widespread and indiscriminate use of administrative

detention was eventually formalised by the recent
legal reforms which extends the possibility to detain
applicants of international protection up to 18 months,
including by virtue of a broader interpretation of
‘public order risk’.”?

European NHRIs contribute

to implementing alternatives to
immigration detention during
the COVID-19 pandemic

COVID-19 has put to a serious test migration
management models based on the widespread
use of detention. The implementation of health
protocols, including social distancing or medical
isolation, proved to be particularly difficult in
many detention centres across Europe. Moreover,
border closures and the unavailability of flights
made prospects for removals less likely. In

this context, European NHRIs from Armenia®,
Cyprus®, France®, Greece®®, Moldova®4, Poland®,
among others, called on their national authorities
to release migrants from detention and seek for
alternative accommodation solutions, especially
when reasonable prospects for removal were
lacking. In some countries, these calls led to
unprecedented successful results.
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In Cyprus, following consultation with the NHRI,
authorities proceeded with the early release and

the placement in open prison schemes of a number
of migrants detained.® In Spain, joint efforts by

the Spanish NHRI, local authorities and NGOs,

led, for the first time, to the complete evacuation

of all migration detention centres in the country
within a few months. Most migrants were placed

in reception facilities, former places of domicile, or
alternative accommodations. The NHRI has monitored
migrants’ releases and facilitated allocations

within the national reception system, with special
attention to those intending to apply for asylum.®’
While Spanish immigration detention centres were
reopened as the state of emergency was lifted, this
achievement showed the effectiveness and workability
of community-based responses in migration
management, for more ‘human’ and dignified
solutions for migrants.

Under their NPM mandate, NHRIs from Serbia,
Slovenia, and Croatia monitored conditions of places
of deprivation of liberty for migrants, including in
the context of the COVID-19 pandemic. During the
reporting period, the Serbian NHRI visited different
prisons and centres for removals, including under-
construction facilities and dedicated rooms at air
borders. While the reception and living conditions
were deemed to be overall satisfactory, some
procedural gaps in detention centres were
identified.®

Similarly, the Slovenian NHRI found during an
investigation of a specific case that the detention of
101 migrants at the Croatian border in July 2019 was
unlawful and did not meet the necessary legal and
procedural standards.®

Also, the NHRI noted that asylum seekers had been
detained in a pre-reception area of the asylum
reception facility for increasingly longer periods of
time (up to 20 days during the COVID-19 pandemic),
with little personal space and insufficient respect

for their privacy. The NHRI's visits under the NPM
mandate showed that the pre-reception area is a
closed facility where people, including minors, are
placed under video-surveillance, without the issuance
of any written detention orders. Finally, after visiting
the Postojna detention centre in 2020, the NHRI has
raised concerns with regards to people being held
in containers with little daylight and no access to
open air. The NHRI has also found that COVID-19
health protocols were not fully implemented. As

a result, recommendations were sent to all relevant
authorities to promptly address these shortcomings.®

In 2020, the Croatian NHRI found that migrants in
the detention centre of Jezevo were neither provided
with contacts of legal advisors, nor made aware of
their right to free legal assistance, including in the
context of returns. The NHRI promptly recommended
authorities to improve migrants’ access to adequate
information and free legal aid.”

In 2021, the Polish NHRI carried out multiple on-site
monitoring visits in guarded centers for foreigners,
under its NPM mandate. Based on the findings from
its visits, the NHRI published a report that includes a
number of practical recommendations concerning,
inter alia, the preparation of staff working in the
facilities, actions to be taken when victims of torture
and inhuman treatment are placed at guarded centres,
ensuring migrants in detention can exercise their
rights, and respecting standards regarding the material
conditions in the facilities. %



Human rights
accountability at borders

Human rights monitoring is not an end in itself.
Rather, human rights oversight at borders should lead
to a stronger accountability system and human rights
compliance at the national, regional, and international
levels.

European NHRIs are an integral part of the wider
human rights accountability system at borders.
They help ensuring independent scrutiny and
reporting on what happens at borders and contribute
to holding relevant actors accountable for their (in)
actions and decisions. NHRIs also contribute to
identifying the duty bearers and the actions they must
take to comply with their obligations, including under
national provisions and international human rights
and refugee law. Accountability includes both ensuring
that human rights violations are properly investigated
and remediated, and ensuring that legislation, policy
or practice are revised in order to avoid repetition of
violations.

Any obstacles to NHRIs' independent and

effective functioning may indicate a threat to the
national check and balances system and the rule

of law. NHRIs are Human Rights Defenders (HRDs)
themselves®, and also support and closely cooperate
with other HRDs®%. An enabling environment, including
through the fruitful cooperation with government

and border authorities, is crucial for NHRIs" effective
functioning.

A system for human rights
accountability at borders

The reporting NHRIs point to the existence of some
form of human rights accountability systems at
the national level. Yet, most reports find flaws in the
effective and independent functioning of these
systems.

In Greece, the NHRI found that, throughout 2020, the
Hellenic police and the Greek Prosecutor investigated
two and four pushback cases, respectively. So far, no
internal investigation has resulted in alleged violations
being substantiated or brought to court. The Greek
NHRI cooperates closely with the Greek Ombudsman,
which has used its mandate to examine alleged
misconducts of state border officers.®> Finally, long-
standing concerns around the lack of accountability of
Frontex worsen the situation at the Greek sea and land
borders.*

The Greek NHRI seeks to address the
lack of accountability at borders

In light of the lack of effective investigations,
the persistence of complaints, and the Greek
government’s unwillingness to address

the situation, the Greek NHRI has recently
established a working group to develop a
common and transparent recording and
monitoring mechanism of informal forced
removals. While contributing to the existing
body of evidence, the working group aims at
strengthening accountability, including through
the protection of monitors affiliated to the
NHRI.**
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In France, the NHRI reported that most inquiries into
police misconducts run by the Defender of Rights

and the General Controller of Places of Deprivation of
Liberty have not encountered sufficient cooperation by
state authorities and have been concluded.*®

The low number of investigations is also linked
to victims' reluctance to launch formal complaints,
as reported by the Greek and Serbian NHRIs. For
instance, in Serbia, most migrants are not willing to
seek judicial remedies as they aim at proceeding as

soon as possible towards their final destinations in
the EU.” This also points to the increased protection
challenges for transit migrants, who often cannot, or
do not want to, access protection frameworks and
authorities.

Additionally, as noted by the Slovenian NHRI, the de
facto informality of certain practices, with lack of any
written decisions taken by a competent authority,
hampers any effective monitoring and access to legal
remedies.'®
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The Greek NHRI monitors the
execution of court judgements

Unlike pushback allegations, lawsuits pertaining
to reception and detention conditions have
been subject of a considerable body of national
and international jurisprudence. For instance,
the ECtHR have issued judgments and ordered
interim measures in a number of cases. In this
regard, the Greek NHRI welcomed the overall
good level of enforcement of the ECtHR's
judgments and interim measures by the Greek
administrative and judicial bodies.™




NHRIs" work as Human Rights
Defenders at borders

Recommendations to governments
and other national authorities

Cooperation between NHRIs and national authorities
may take different forms, such as providing advice on
draft legislation, exchanging of information, providing
human rights training, as well as the facilitation of
access to public premises and relevant documents.

During the reporting period, NHRIs from France,
Greece, Latvia, Serbia, and Slovenia have overall
expressed satisfaction with regards to their access to
premises and official files, including in the context of
on-site monitoring visits and the COVID-19 pandemic.
By contrast, ENNHRI members from Croatia and Czech
Republic have reported difficulties in fully exercising
their mandates when requesting access to information
and monitoring forced-return operations, respectively.
The monitoring staff from the Czech Public Defender
of Rights is systematically prevented from entering
the police escort vehicles during the forced-return
operations, thus monitors do not have access to the
returnees during all stages of the removal process.
The same limitation applies in cases where vulnerable
groups are being subjected to removal procedures or
if means of restraint or force were used.

NHRIs have relied on their mandates to seek to
influence domestic legislative and policy processes,
such as through submitting recommendations and
inputting into draft legislation. While highlighting
good practices, NHRIs highlighted the need for
improved follow-up on NHRIs' recommendations
by competent authorities.

During the reporting period, NHRIs from

France, Greece, and Slovenia flagged that their
recommendations were either not implemented,

or only partially implemented, by authorities.”®

The Slovenian NHRI reported no issues regarding

the communications channel established with the
Specialised State Prosecutor’s Office, which may use
the information submitted by the NHRI to substantiate
allegations of misconduct.'®®

Similarly, the Serbian NHRI noted that, in a number

of circumstances, the implementation of its
recommendations led to tangible positive changes

on the ground. For instance, acting on the NHRI's
recommendations, competent authorities have
improved access to information for migrants hosted in
all reception centers visited by the NPM, including on
the possibility to file a complaint to the NHRI.™
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In this context, as reported by the Croatian and
German NHRIs, the presentation of NHRIs" annual
reports before national parliaments proved to

be a good occasion to give their recommendations
further visibility.®™ The Croatian NHRI reported that
the engagement with the competent parliamentary
committees has been particularly beneficial.”® In

its last annual report, the Croatian NHRI has called
on the Ministry of Interior among others to respect
international and EU law when intercepting irregular
migrants at borders, to provide interpretation during
return operations and to establish an independent
monitoring mechanism at borders.

Follow-up to the recommendation
of Spanish NHRI led to the shutdown
of inadequate facilities in the

Canary Islands

Further to the surge in arrivals on the Canaries,
the NHRI carried out two on-site visits in
November 2020 to a first-line, temporary
reception facility in the Arguineguin harbour in
Mogan (Gran Canaria). The NHRI found alarming
living conditions, such as severe overcrowding
(around 2,000 individuals hosted in tents),
unbearable heat (up to 40 degrees), insufficient
bathrooms, and a lack of access to potable water.
The NHRI urged authorities to swiftly evacuate
the camps. Four days after the NHRI's visit, local
authorities acted on these recommendations

by dismantling the Arguineguin centre and
transferring migrants to nearby alternative
military premises. Similarly, in April 2021,
following an unannounced visit by the NHRI,

the Spanish authorities shut down a quarantine
ship in Fuerteventura due to its inadequate
reception and living conditions.””” One day after
this decision, 22 women and 3 kids were already
transferred outside of the facility."® This example
demonstrates that, where national authorities
swiftly follow-up on NHRI recommendations,
human rights protection can be achieved on the
ground.

Inputting into draft legislation is a common
practice for European NHRIs, including upon explicit
invitation by governments. During the reporting
period, several European NHRIs submitted their
observations and recommendations to authorities
regarding draft laws on asylum and migration. For
instance, the Norwegian NHRI has been regularly
consulted on legislative projects in the area of asylum
and migration, including in relation to the treatment
of migrants’ personal data and the supervision of
forced return operations.™ Myria, the Belgian Federal
Migration Centre, provided its views on five legislative
proposals in 2021 alone, including at the invitation

of the competent authorities." The Latvian NHRI
reported that it recently took part in the consultation
process for a new immigration law.™

Another example comes from Poland, where the NHRI
provided its opinion on a document prepared by the
Polish authorities presenting principles for the Polish
migration policy for the years 2021-2022. Among
others, the Polish NHRI expressed its concern about
the lack of emphasis on the guarantee of access to
the asylum procedure for migrants who declare their
intention to submit an asylum application during
check-ins at a border crossing point." Additionally,
the Polish NHRI expressed its opinion on the proposed
changes in the migration law concerning the
deportation of migrants to their country of origin.™
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The Danish NHRI reacted to draft
law on the externalisation of asylum
proceedings

In early 2021, the Danish government
presented a legislative proposal aimed at
shifting the responsibility to process asylum
claims and accommodate asylum applicants

to third countries. The draft law encountered
open criticism and resistance by many rights
defenders and international organisations, such
as UNHCR." The Danish NHRI reacted to the
legislative proposal through exchanges with
the executive and awareness raising activities.
The NHRI participated in the consultations on
the draft bill and provided a strong, critical
assessment of the proposal, recalling Denmark’s
human rights obligations." The draft law was
eventually adopted by the Danish parliament
in early June 2021, amid widespread criticism."®
This one example shows that, despite NHRIs'
expertise and mandate, governments not
always implement and follow-up on their
recommendations.

While NHRIs regularly engage with authorities in
relation to national legislation affecting human rights
at borders, there is scope for more involvement of
NHRIs in negotiations of EU legislative proposals
and to monitor the national implementation of and
respect for EU legislation. This report has identified
only a few practices in this regard. For instance,

in 2020, the Croatian NHRI took part in a series of
meetings with the European Commission's Directorate-
General for Migration and Home Affairs to discuss

the overall situation regarding irregular migrants

and asylum seekers, as well as Croatia’s monitoring
exercises at the external borders."” In April 2020,
NHRIs from Germany, Greece, Croatia and Bosnia and
Herzegovina, issued a joint statement on the human
rights situation at European borders and the impact of
EU asylum policy, including a set of recommendations
for more human rights-complaint border policies.

The statement was submitted to EU institutions and
national governments, in view of the development of
the EU’s Pact on Migration and Asylum, released in
September 2020."®

In the past years, ENNHRI has increased its advocacy
in the field of migration before EU actors. ENNHRI
held bilateral meetings with EU officials, including the
EU Commissioner for Home Affairs, and raised their
awareness of the mandate and role that NHRI can play in
monitoring and protecting migrants’ rights at borders.

NHRIs' advocacy in relation to the
EU Pact on Migration and Asylum

At the time of writing, negotiations on proposals
under the EU Pact are ongoing. Some European
NHRIs have engaged with governments to
ensure that any legislative and policy proposals
take into account the respect for the human
rights of migrants. In 2020, upon request by the
government, the Slovenian NHRI submitted an
opinion on the proposed Screening Regulation.™
Similarly, the Estonian NHRI shared comments
encompassing the pact’s proposals more
broadly.” Finally, at the time of drafting of

this report, the Greek NHRI was preparing a
submission to the Greek government including
observations on the pact’s legislative and policy
proposals.’



https://www.humanrights.dk/sites/humanrights.dk/files/media/document/Asyl_UK_01%20%28002%29.pdf

Cooperation with other HRDs

As set out in the UN Paris Principles, cooperating with
other Human Rights Defenders, such as civil society
organisations and other national human rights bodies
is an integral part of NHRI's mandate and essential to
their effective work. At borders, cooperation with local
NGOs, grassroot organisations or Ombud-institutions,
where they are not the NHRIs, has proved beneficial
to fill information gaps and strengthen protection
frameworks.

Across Europe, most NHRIs draw consistently on the
findings of NGOs on the ground and other Human
Rights Defenders, including to inform the drafting

of recommendations to authorities. In some cases,
cooperation between NHRIs and other HRDs takes
more structured forms. For instance, the Croatian
NHRI is supported by a permanent advisory body
comprising representatives from CSOs, academia,
media, and national minorities. This body proposes
proposes strategic guidelines and ensures a continous
cooperation between the NHRI and different segments
of society.” In Poland, the Committee of Experts

for Migrants operates under the Polish NHRI and
includes representatives of organisations dealing with
migrant and refugee issues. In 2021, the members of
the Committee and the Polish NHRI prepared a joint
position paper on the situation of male and female
migrants during the pandemic, which were used in
subsequent submissions to the Polish authorities.'?

NHRIs' cooperation with NGOs and other HRDs has
proven particularly beneficial in the context of on-site
monitoring visits at borders. Through public tenders,
many European NHRIs, such as from Croatia, Moldova,
Serbia, Slovenia, and Ukraine, have invited NGOs

and other human rights actors to take part in joint
monitoring teams™“. In this context, the Slovenian
NHRI reported that their present cooperation with
nine NGOs, which provide around 40 staff members
for joint work on NPM activities, is considered a good
practice since it guarantees a wider pool of experts
who possess additional information and alternative
perspectives obtained through their own work, which
can lead to more successful investigations.'

Still, civil society organisations indicate that there is
still scope for better engagement between NHRIs and
NGOs in the field of migration, and encourage this
cooperation at the national and regional levels, in lign
with the UN Paris Principles.'?®

“The advocacy at capital level on regional
frameworks, especially the EU legal

order, has been weak for a long time,

but NHRIs have a key role to
play in making this stronger.”

Catherine Wollard, Secretary
General of ECRE, ENNHRI's
High Level Meeting on
2-3 June 2021.

NHRIs also cooperate with other national or regional
bodies. For instance, the Serbian NHRI and the
Provincial Ombudsman of the Autonomus Province
of Vojvodina signed the Memorandum of Association
in Performing Operations of the NPM, envisaging that
the Provincial Ombudsman shall actively participate
in visits of the Serbian NPM’s Monitoring Team to the
institutions holding persons deprived of their liberty
located in the Autonomous Province.

Unlawful practices stopped following
the Spanish NHRI's intervention and
cooperation with the Spanish Data
Protection Agency

In 2020, the Spanish NHRI uncovered

different unlawful practices performed by
local administrations to facilitate the return of
irregular migrants from the Spanish territory.
For example, one local authority summoned
irregular migrants to appear before its offices
for alleged registration purposes. Yet, in many
cases, this resulted in the sharing of migrants’
data to other authorities for the purposes of
detention prior to expulsions from the Spanish
territory. The Spanish NHRI investigated this
case and promptly escalated it to the Spanish
Data Protection Agency. The practice was
suspended as from April 2020 and, in 2021,
the Data Protection Agency found breaches in
the treatment of migrants’ personal data and
imposed sanctions on competent authorities.’?”



“Thanks to this cooperation, we had a
unique opportunity to learn from one
another and find common solutions

to carry out our respective
mandates effectively in the
context of asylum and
migration.”

Georgian and
Armenian NHRIs

© Protector of Citizens of the Republic of Serbia

Joint activities and strong
cooperation among NHRIs at
borders: the good practice of the
Armenian and Georgian NHRIs

NHRIs from Georgia and Armenia have greatly
valued their cooperation when conducting
human rights monitoring at borders. Both

NHRIs declared that the joint field visits, which
were conducted in collaboration with UNHCR,
enhanced the institutions’ capacity and the
monitoring’s methodology, while resulting

in more accurate findings and impactful
recommendations. Finally, the NHRIs noted that
the involvement of UNHCR contributed to raising
awareness on applicable international standards
and to developing a common understanding of a
protection-sensitive border management among
Armenian and Georgian border officers."?® This
practice can serve as an inspiration for other
NHRIs to consider joint activities and stronger
cooperation at borders.

Cooperation with international human rights
bodies

Monitoring and reporting by NHRIs is widely
recognised and relied upon at the international
level. For instance, international mechanisms and UN
Treaty Bodies regularly rely on NHRIs" submissions to
assess states’ human rights performance and draw
recommendations accordingly.”® By bringing human
rights concerns at the international level, NHRIs
contribute to exercise pressure on states towards the
national enforcement of human rights obligations.

During the reporting period, NHRIs from Great
Britain,”® Greece,”' Netherlands,™ Norway,"?* Poland,
Portugal,”* Romania,”* Slovenia™, among others,

have reported to international human rights bodies on
states’ compliance in the field of asylum and migration.

Recently, NHRIs from France, Greece, Poland, and
Slovenia have submitted their inputs to the UN
Special Rapporteur on the Rights of Migrants in
reply to the questionnaire on pushback practices
and their impact on the human rights of migrants.™’
The report examines trends and findings arising from
the submissions and, draws recommendations for
states to better protect the human rights of migrants
at borders, in line with international human rights
standards.”®



Likewise, European NHRIs regularly cooperate with

the Council of Europe’s (CoE) bodies and mechanisms.

For instance, in 2020, the Greek NHRI, through

its Racist Violence Recording Network, submitted

a Communication to the CokE Committee of Ministers
for the supervision of the execution of judgments,

in relation to a leading case on racist attacks against
undocumented migrants.”

ENNHRI facilitates direct participation of NHRIs in
regional mechanisms and represent their collective
voice before regional bodies. This includes bilateral
meetings and presenting opinions and statements.®

Enabling environment for HRDs
at borders

NHRIs have identified worrying trends in relation to

the shrinking enabling environment for civil society

organisations working at borders.

NHRIs from France and Greece found that the
increasing policing of the civil society space

has often resulted in investigations, prosecutions,
intimidating acts, and unjustified restrictions on
their work. Moreover, through the Racist Violence
Recording Network, the Greek NHRI has recorded
racist and xenophobic attacks against international
organisations’ employees, CSOs, and journalists.™
The Slovenian NHRI has raised concerns over the
increasing media attacks against civil society,
including by means of unfounded accusations and
the spreading of fake news."?

In Croatia, the NHRI has devoted an entire chapter of
its 2020 annual report to the Croatian parliament to
limitations faced by civil society in the country. The
report highlighted the insufficient support to CSOs

during the COVID-19 pandemic, the inadequate policy

framework for fostering cooperation with CSOs, the
shortage of funding for human rights organisations,
as well as their lack of access to statistical data and
information. According to the NHRI, limitations were
particularly experienced by those HRDs working

in the field of migration, especially when requesting
access to immigration reception and detention
centres.”?
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The French NHRI reacts to the
crackdown on civil society at the

French-UK border

In France, the governments’ fight to the so-
called ‘anchor points’ have been accompanied
by an increasing crackdown on civil society
organisations and individuals providing
humanitarian assistance to migrants on the
move. The NHRI reported that humanitarian
organisations operating in Calais have
increasingly experienced: identity checks, arrests,
vehicle and body searches, as well as unjustified
fines and restrictions, such as the prohibition

to distribute free food and drinks in several city
centers across the country. The NHRI has called
on authorities to promptly halt any form of
harassment against Human Rights Defenders,
including by referring to the constitutionally-
recognized principle of fraternity. In January
2021, further to an on-site visit to makeshift
camps in Calais and Grande-Synthe, the NHRI
publicly inquired the mayor of Calais about the
recent installation of physical barriers preventing
local associations from distributing food and
drinks to migrants in need.™*




NHRIs counterbalancing executive
powers during times of emergency

The COVID-19 pandemic further emphasised the

need for strong, independent, and effective actors to
promote and protect the rights of people in vulnerable
situations, such as asylum seekers and undocumented
migrants. NHRIs, as part of the domestic institutional
order, have relied on their special standing to
counterbalance executive powers and oversight
the proportionality, necessity, and legality of
governments’ responses to the pandemic, in

line with international human rights standards. For
instance, NHRIs have advised governments on draft
emergency laws, while drawing attention on the rights
of migrants.

In 2020, the Greek NHRI noted that the restrictions
imposed to migrants during the pandemic were
unfairly harsher than those applying to the rest of
the population. Moreover, as the situation improved,
certain restrictions continued to apply for migrants
only."

In Slovenia, after the outbreak of the COVID-19
pandemic, asylum decision-making has been
suspended, as well as administrative decision-making
not considered “urgent”. The NHRI called upon the
authorities to consider asylum claims as urgent due
to their impact on people’s legal status and related
entitlements. Asylum decision-making was later
resumed.™®




Similarly, as the pandemic outbroke in the country,

the Estonian NHRI made an inquiry about the
government’s decision to suspend all migration-
related proceedings (except those concerning the right
to work), in order to verify its compliance with the
domestic law and constitution.™”

In early 2021, the Latvian NHRI submitted to the
parliament concerns on the exemption of beneficiaries
of international protection from COVID-19 social
benefits."®

While drawing attention on the impact of COVID-19
to migrants and refugees,'* the Polish NHRI also
inquired the Chancellery of the Prime Minister on the
access to vaccinations for beneficiaries of international
protection and asylum seekers.™°

Some European NHRIs also have contributed to
raising migrants’ awareness of their existing rights

and obligations during the pandemic. For instance,
the Armenian NHRI issued information on its website
targeted at migrants on how they can lodge an asylum
request, while publishing a practical guide which,
among others, examined the impact of the pandemic
on the right to asylum.”™ The guide was translated into
the most frequently spoken languages by migrants
residing in the country.’?
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Recommendations:
towards human rights
protection at borders

These recommendations are based on the extensive information taken from and trends identified in NHRIs’

recent work to promote and protect the human rights of migrants at borders. They set out clear steps that
relevant actors at the national and regional levels can take to ensure a human rights-sensitive governance

at borders.




“Migrants should be empowered to report
cases of ill-treatment towards them

by police officers and other law
enforcement officials in an

appropriate procedure, so that

their case can be

investigated.”

Serbian National Report
on the situation of
human rights of
migrants at the
borders.
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Take human rights seriously to stop
impunity and foster accountability
at borders

The vast amount of information collected by NHRIs
adds to the robust body of evidence indicating

that numerous and serious human rights violations
continue to occur at borders. Worryingly, a common
trend highlighted by European NHRIs is the increasing
climate of impunity at borders, with a lack of
investigations into rights violations, poor reporting by
the police and borders authorities, and the reliance
on the ‘absence of objective evidence' to confirm
violations. The absence of an effective and functioning
accountability system has contributed to a prevalence
of human rights violations at borders.

States must respect human rights at borders and fulfil
their international obligations. They must design,
review, and implement human rights-sensitive models
of border governance. Where systemic deficiencies
are observed, they must implement reforms where
needed at the legislative, policy or operational level in
order to address human rights challenges effectively.
States can rely on the human rights expertise of
NHRIs, NGOs and international organisations in these
efforts.

States must ensure the existence of a fully functioning
human rights accountability system, including at
borders, which is able to guarantee the availability

of an effective remedy to an individual whose

rights may have been breached. Migrants should

be fully informed and empowered to access the
accountability mechanism, be it administrative or
judicial. Accountability cannot be merely theoretical:
states must ensure that migrants are able to resort to
it in practice. Where complaints have been received,
states have a positive duty to conduct an effective and
independent investigation into the allegations.

NHRIs will continue to remind governments of their
obligation to undertake effective investigations into
all allegations of human rights violations, including
through the use of technology and recording. By
facilitating victims' access to justice or cooperating
with prosecutors and investigative authorities, NHRIs
may fill serious accountability gaps and support states
to achieve better human rights compliance at borders.
A recent publication by the EU Fundamental Rights
Agency (FRA) and the Council of Europe sets out
human rights standards stemming from EU law and
the ECHR that apply to effective remedies for human
rights violations at borders.™

The European Commission, in turn, should use all its
available means to monitor and ensure the correct
and effective implementation of EU law at borders by
EU Member States, fulfilling its role as ‘guardian of the
treaties’. In this regard, NHRIs are a valuable partner
for the EU and can contribute to monitoring the
respect for the EU Charter of Fundamental Rights and
the state of the rule of law in EU Member States.



“The Council recognises that independent NHRIs and

equality bodies play a crucial role in the protection and

promotion of fundamental rights and in awareness
raising, and contribute to ensuring compliance of
national policies with the Charter. NHRIs are

key for the implementation of the Charter,

given their broad and horizontal

fundamental rights mandate and

their proximity to citizens.”

Council of the EU, Council
conclusions on strengthening
the application of

the Charter of

Fundamental Rights

in the European

Union.
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Ensure independent and effective
human rights monitoring at borders

As this report showed, human rights monitoring

is a powerful tool that contributes to a better
understanding of the situation at borders, while also
providing evidence for human rights accountability
and data to inform policy and legislative changes.

NHRIs in compliance with the UN Paris Principles take
advantage of their strategic position as state bodies,
independent of government, to access information,
data, and individuals at borders. This report also
demonstrates how inter-NHRI cooperation, as well as
NHRI cooperation with other HRDs, can be particularly
beneficial in the monitoring context to tackle cross-
border violations, including across wider Europe and
neighbouring regions. ENNHRI has a key role to play
in fostering cooperation among European NHRIs

and facilitating their engagement with civil society
organisations and other human rights actors at the
regional and international level.

Among the initiatives under the EU Pact on Migration
and Asylum, the European Commission proposes

the establishment of human rights monitoring
mechanisms at borders by each EU Member State in
its legislative proposal for a new Screening Regulation.

Human rights monitoring should be an essential part
of European and national approaches to borders,
migration and asylum. However, establishing a
monitoring mechanism alone is not enough to achieve
a human rights-compliant migration policy. The
starting point should always be that authorities must
respect human rights at borders, regardless of an
individual's migration status.

Therefore, while the initiative of ensuring monitoring
at borders is welcomed, NHRIs"* and other actors

5 have maintained that the new proposal, with its
geographical and procedural limitations, may fall
short of addressing the broad range of human rights
violations at borders.

ENNHRI has made recommendations to ensure that
such a mechanism is truly effective and independent.®
Among other proposals, ENNHRI has called for a
strong, transparent, truly independent, and well-
resourced mechanism, which relies on or cooperates
with NHRIs and can contribute to accountability at
borders.

ENNHRI reiterates its call to the EU and its Member
States to strengthen existing organisations carrying
out human rights monitoring at borders, such as
NHRIs. At the same time, when creating or designating
the independent mechanism set out under the
proposed legislation, national authorities must rely

on the advice and recommendations of actors with
experience and expertise of conducting human rights
monitoring.



“Member States should ensure that NHRIs can

operate independently, in an environment which is

conducive to them carrying out their mandate
in an effective manner and in a climate of
impartiality, integrity, transparency and
fairness.”

Recommendation CM/Rec(2021)1 of the
Committee of Ministers to Member
States on the development and
strengthening of effective,

pluralist and independent

national human rights

institutions.
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Protect Human Rights Defenders
and ensure an enabling space for
human rights work at borders

NHRIs reported shrinking civic space and a crackdown

on Human Rights Defenders at borders, for instance
through administrative and regulatory frameworks

to limit NGOs from providing humanitarian and legal

assistance to migrants. In some countries, NHRIs
themselves have faced undue challenges, a lack of
cooperation, and a disregard for their legal mandate
by national authorities.

States must cease with all threats and intimidation, as

well as administrative provisions and practices that
unduly limit the work of Human Rights Defenders
(like NHRIs and NGOs) at borders. Instead, national

authorities must ensure an enabling space for human
rights and humanitarian work at borders. For instance,

in addition to refraining from undue interference in
their work, they must investigate threats or actions
targeting Human Rights Defenders at borders and

engage with them in a spirit of cooperation.

All relevant authorities, including national border
guards and the police, as well as EU officials
operating at borders, must respect the mandate of
and work constructively with NHRIs. This obligation
must be clearly defined, as well as safeguards and
consequences for when national authorities obstruct
or do not cooperate with NHRIs.

The European Commission and the European
Parliament must take strong and swift action within
their mandates when NHRIs and other Human Rights
Defenders are at risk or under threat, for instance due
to their migration work, making use of all applicable
political, inancial and legal options where appropriate.

Human rights monitoring and accountability at
borders must also be considered as an element of the
respect for the rule of law. Therefore, the European
Commission must take these elements into account
during its evaluation and monitoring exercises, such as
under the Rule of Law Review Cycle or the Schengen
Evaluation Monitoring Mechanism.

In this regard, the Council of the European Union
stressed “the necessity of safeguarding an enabling
environment for independent national human rights
institutions, Equality Bodies and other human rights
mechanisms"."’



“Immigration detention of children and their
families has a pervasive impact on children’s
physical, social, emotional and cognitive skills
development, depriving them of their
fundamental rights and their future.”

Special Rapporteur on the human
rights of migrants, Report on ending
immigration detention of children
and seeking adequate reception
and care for them.

04

Commit to using immigration
detention as a last resort and ending
detention of children

The widespread use of immigration detention,
including of unaccompanied children and families,
has been one of the main concerns expressed by
NHRIs as a consequence of current regional and
national policies implemented at the EU'’s external
borders. NHRIs have reminded national authorities
repeatedly that administrative detention of asylum
seekers should only be used as a last resort, and must
always comply with strict procedural safeguards.™®
Good practices implemented during the COVID-19
pandemic, including with the support of NHRIs,
have demonstrated that alternatives to immigration
detention are feasible.

Special attention should be paid to unaccompanied
and/or separated children, who must never be
detained due to their heightened vulnerability.

The duty to consider alternatives to detention for
children and their families also follows on from States’
obligation to assess and respect the best interests of
the child, their right to non-discrimination, and their
right to be heard.™

05

Identify and provide care for
vulnerable people at borders

NHRIs found serious deficiencies in the identification
and provision of care at borders for vulnerable
migrants, that is persons found to have special needs
after individual evaluation of their situation and who
are entitled to call on states’ obligations to provide
them with special protection and assistance. They
include families, unaccompanied children, traumatised
individuals, victims of trafficking, shipwreck survivors,
women, and families of missing migrants.

European NHRIs have emphasised the need for
national and European authorities at borders to
provide protection for vulnerable groups in the
context of border management, including through
effective identification procedures and referral
mechanisms. States must enhance their capacity to
identify and protect vulnerable persons at borders,
and must take all steps possible to implement

the Council of Europe’s Action Plan on Protecting
Vulnerable Persons in the Context of Migration and
Asylum in Europe (2021-2025).%°



“We must alert the international community on
the need to adopt sustainable development
policies to break the vicious circle of forced
migration and (...) address migration in

a holistic way as part of the human
experience.”

Head of Greek NHRI during the
45t Regular Session of the

UN Human Rights Council,
18.10.2020, Greek NHRI
national report,

pp. 55-56.
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Pursue a sustainable and fair approach
to asylum and migration, such as more

legal pathways to Europe and achieving

more solidarity in the region

European NHRIs have highlighted that the restrictive

approach towards asylum and migration, coupled with

insufficient safe and legal pathways to Europe, have
led migrants and asylum seekers to pursue perilous
journeys and to resort to human smuggling networks,
or to be subject to exploitation or human trafficking.

National and regional actors should pursue more
durable and long-term solutions, guaranteeing

legal and dignified pathways to reach Europe and
preventing deadly border crossings. This also reflects
the commitments under the UN Global Compact for
Refugees, such as the objective to facilitate durable

solutions, for instance through expanded resettlement

and complementary pathways for admission to third
countries.™ The European Commission has taken
some steps in this direction under the EU Pact on
Migration and Asylum.™?

Yet the findings of NHRIs confirm the need for stronger

commitments to relocation and responsibility sharing
in Europe, in contradiction to migration policies that

trap people at borders in undignified living conditions.

07

Restore protection-sensitive national
frameworks

European NHRIs noted with alarm how different
governments have gradually dismantled protection-
sensitive asylum systems, notably through restrictive
legal and policy reforms. This has had negative
impacts on the human rights of migrants, access

to asylum and other relevant procedures, as well

as reception and detention conditions. Moreover,
summary returns circumventing the necessary
procedural standards are often formalised under
bilateral readmission agreements.

NHRIs have called on authorities to ensure that human
rights and refugee law, as arising from the EU Charter
on Fundamental Rights, the European Convention

on Human Rights, the 1951 Refugee Convention

and its 1967 Protocol, among others, are always
mainstreamed across border governance. This must
result in human rights-based approaches and practices
that are applied at all levels, from ministries down to
the national and local authorities at borders.

Building on their existing expertise and experience,
NHRIs stand ready to support governments and
European policymakers to restore effective protection
frameworks for refugees and migrants and re-align
with international human rights obligations. This

may be achieved by engaging in more structured
collaboration, regular exchanges, and consultations on
draft laws with European NHRIs.



“The UN Human Rights Council and the General Assembly
regularly emphasize the importance of NHRIs, and we
would advocate for a similar privileged relationship

of the EU with NHRIs. The EU Action Plan on
Human Rights and Democracy (...) commits
the EU to supporting NHRIs outside the

EU that comply with the UN Paris

Principles. | would like to encourage

EU to stand up for NHRIs

within the EU with no less

commitment.”

Birgit Van Hout, UN
Human Rights Office,
ENNHRI High level
conference, 2

June 2021.

08

Increase EU-NHRI cooperation in the
field of migration

European NHRIs' role in the area of asylum and
migration has been increasingly acknowledged

by regional actors, including through the support

of ENNHRI. For instance, in February 2020, the
Committee of Ministers of the Council of Europe
underlined “the important role in preventing
pushbacks played by National Human Rights
Institutions and by National Preventive Mechanisms".
In turn, the European Parliament adopted resolutions
which, among other recommendations, call on
Member States to rely on NHRIs when carrying out
fundamental rights monitoring, including in relation to
forced-return operations and detention conditions.®®

The EU should also establish more structured channels
for cooperating with NHRIs during EU policy and

legislative processes in the field of migration, bilaterally

with NHRIs and through ENNHRI. For instance, the
European Commission could hold more regular and
meaningful exchanges with ENNHRI/NHRIs and
provide financial support for their work at borders.

The European Parliament could draw more
consistently on NHRIs' findings and invite them

to participate in relevant legislative and policy
discussions. At the same time, the Council of the EU
could expand its cooperation with NHRIs by inviting
them to address relevant Working Parties discussing
the legislative proposals under the EU Pact.

Another area of relevance for EU-NHRI cooperation
is the human rights scrutiny of EU migration funds.
NHRIs can play an important role in ensuring that
governments spend public funds for migration

and asylum in a way that complies or contributes

to fulfilling human rights obligations. The new EU
Regulations on its Multiannual Financial Framework
(MFF) for the years 2021-2027 will provide a legal
basis for European NHRIs and ENNHRI to engage with
governments and the European Commission on this
matter.’s

ENNHRI has published a paper presenting an overview
of the EU funds for migration in the period of 2021-
2027 and the related opportunities and challenges for
NHRIs regarding human rights scrutiny on the use of
the funds.’®®


https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=09000016809c57ec

“The EU could draw more consistently on NHRIs as crucial actors for

the implementation of fundamental rights, including by ensuring

independent and effective fundamental rights monitoring in
the EU Member States. Such reliance on NHRIs should be
supported through close and regular relationships with

specific NHRIs and ENNHRI in particular. A qualified

interaction could be reserved for Paris Principles-
compliant NHRIs and ENNHRI. The capacity of
NHRIs and ENNHRI to engage effectively

must also be ensured by providing

sufficient human and financial

resources.”

European Union Agency for
Fundamental Rights, Strong and
Effective National Human
Rights Institutions:

challenges, promising

Practices and

opportunities,

p. 13.
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Enhance relations between NHRIs and
EU agencies operating at borders

EU Justice and Home Affairs (JHA) agencies, such as
Frontex and the European Asylum Support Office
(EASO), have increasingly engaged in migration,
asylum, and border management. In 2019, Frontex's
capacity was strengthened in terms of staff and
technical equipment, while it was also given a
broader mandate to support border control, return
and cooperation with third countries. In addition, EU
Member States have recently agreed to transform
EASQO into a fully-fledged Asylum Agency, with
stronger steering and monitoring functions.

With the expansion of their mandates, both

agencies could benefit from closer cooperation with
European NHRIs. This might be when developing

and implementing human rights safeguards for their
support operations or investigating possible violations
and misconduct by their agents on the ground. For
instance, NHRIs may support the Frontex Fundamental
Rights Officer (FRO) in handling complaints submitted
to the agency by individuals who believe their rights
have been affected during Frontex operations,
particularly when the government from the country
where the alleged violations occurred is unwilling to
assist in investigations. Additionally, as identified by
the Frontex Scrutiny Working Group of the European
Parliament, competent national human rights bodies,
such as NHRIs, may provide credible insights from the
ground when assessing the fundamental rights impact
of Frontex operations and activities."®®



“EU Member States could ensure that there is a systematic tracking
and public reporting of the follow-up and implementation of
NHRIs’ recommendations. This could include reporting on

which recommendations are still pending and at which

stage, as well as which recommendations have explicitly

been rejected or left without reaction by competent

national authorities. If NHRIs' recommendations

are not acted on, there could be effective

formal ways for NHRIs to have these

addressed by parliament.”

European Union Agency for Fundamental
Rights, Strong and Effective National
Human Rights Institutions:

challenges, promising Practices

and opportunities, p. 15.

10

Follow up on NHRIs' recommendations

Based on their monitoring work, NHRIs and other
actors provide human rights-based recommendations
to border police, relevant ministries, national
authorities, and regional actors. If acted on, the
recommendations lead to better protection of
migrants’ rights at borders. However, while in

some circumstances NHRIs reported that their
recommendations were fully or partially implemented,
they have too often reported an insufficient level of
implementation of their recommendations by the
competent authorities.

A recent Recommendation of the Council of Europe
Committee of Ministers noted that states “should
implement the recommendations of NHRIs and

are encouraged to make it a legal obligation for all
addressees of NHRI recommendations to provide a
reasoned reply within an appropriate time frame”. In
turn, regional actors such as the European Union and
the Council of Europe should, within their mandate,
exert further pressure on states to consider, follow up
and implement recommendations of NHRIs, including
in the field of migration.

National authorities should engage in meaningful
cooperation with human rights actors, including
NHRIs, and constructively engage with them to fulfil
their human rights obligations at borders.
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